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Protecting nature. Preserving life.

December 9, 2016

Ms. Kimberly D. Bose, Secretary
Federal Energy Regulatory Commisson
888 First Sreet NE

Waghington, DC

20426

RE Docket N@. CP1610-000 and CP1&3-000; Draft Environmental Impact Statement for the
Mountain Valley Projectrad Equitrans Expansion Project

Dear Ms. Bose:

The Nature Conservancy (the Conservangyappreciateshe opportunity to provide comments
on the Draft Environmental Impact Satement (DEIS}hat has beermprepared for the Mountain
Valley PipelinédMVP).

TheNature Canservance EMission and Investment in the Central Appalachian Region

The misson of The Nature Gonservancy isto conserve the lands and waters on which all life
depends. The Gonservancy is aleading conservation organization workingin all 50 states and
more than 35 countries. We havehelped conserve nearly 15 million acresof land inthe United
Satesand more than 118 million acreswith local partner organizations globally.

The proposed route of the MVPcrossesthrough the Central Appalachian Whole System Project,
which is ararea of deep investment for The Nature Conservancy. Within this regionthe
Gonservancy hasworked with public agencies,corporations, private landowners, and local
communitiesto undertake land protection, management, and restoration actions acrosspublic

and private lands. We haveworked with othersto rigorouslydevelop and implement strategies

to protect the best large, intact habitatsthat will continue to support a diversity of speciesin

the face of achanging landscape and a changing climate.

Background on Proposed MVP Impacts to Conservancy Preserves and Easements

TheproposedAlternative 1 shown in the December 2014 Draft Resource Report 10 intersected
the/ 2 y & S NBlakg Pésé€ne anal conservation easemenield by the Conservanayithin
its Bottom Creek Gorge Conservatifite (the Poor Mountaineasemenj.

In October 2015, MVP included the Poor Mountain East Variationfinatsfiling for Resource
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Report 10 This Route Variatiasignificantly increased the impact of the pipeline on Bwor
Mountain easement effectively bisecting the propertyThe finalfiled version of Resource
Report 10 states:

oBecause theariation would be closer to Spring Hollow Reservoir and Camp Roanoke,
MVP does not consider the Poor Mountain East Variation environmentally preferable to
the corresponding segment of the Proposed Réute

We assume this to be a typo as the Poor Mountain East Variation was incorporated into the
proposed route.

The preferred alternative filed in October 2016 would

1) Bisectthe Poor Mountaineasement whichis part of &,48%acrecomplexof preserves and
easements establisheahd designedy the Conservancyo protect the lands surrounding
Bottom Creek, a stream in Mogomery and Roanoke Counties,,Vigted by the Virginia
Department of Environmental Qualify DEQas an Exceptional State Watand

2) Avoid, by integrating he Mt. Tabor Route Alternativehe/ 2 y a SN yOeQa .t 1S
overwhich the Virginia Department of Conservation and RecreginCRalsoholds a
conservation easement.

In previous correspondeeon this docket, the Conservancy has requested that

recommended alternative for the Mountain Valley Pipeline aid all preserves, easements, and
Qritical Habitatsfor conservation The preferred alternative addresses some of these concerns,
but intensifies othes. In particular,we are uneasywith the lack of attention and inaccuracy
regarding the treatment of th&oor Mountaineasementn the DEISAlsq while we are

pleasedto seethat the Route Alternatives adopted in Octob2016avoidimpacts tothe
Conservand@ & .Pfesefivésand easements held by the Virginia Department of Conservation
and the Virginia Outdoorsoundation weare seriously concerned that thoposed

alternative creates additional impacts that cannot be mitigated

Rationale for Avoidance of Preserves afgmnservationEasements

Conservation easements have a clear public bengfitumented in many state and federal
statutes and regulatins. The donation of perpetual conservatiasements habeen
incentivizedboth bythe Commonwealth of Virginiand the federal governmenht the form of
tax benefits to the donor of the easement.

Conservation easements are individually tailored to meet conservation objectives and the
needs of the landowner. A conservation easement can be designed to accomplish specific
objectives, such as protection of water qualityvatdlife habitat; oran easementcan be
designed more broadly, to protect farmland, open space, viewkand that buffers more
sensitive core conservation areas, all of which can offer significant biodiversity conservation
benefits, as well as benefits to people. These bengfdkide protection of water quality;
preservation of open space, farmland, ranchlaaddtimberland;and maintenance of rural
community character and landscapes for tourism.
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Specific Comments oRoor MountainEasement

The Conservancy has determined tha pipeline crossg this property wouldviolate Sections
2.1 and 2.2 of thd?oor Mountaineasement(Attachment 1) and would have an adverse
impact on the conservation values that the Conservation Easement is designed to protect.
TheConservancy is obligated to uphold the terms of the Conservation Easgwiaoh prohibit
activities necessary for the emplacement of a pipeline. Consequéné;onservancynust
oppose the placement of the pipeline through this property.

As noted abovethe Poor Mountaineasements one often tracts comprisings,489acres

which includethe/ 2 y & S NBdarfyD@5Ratre Bottom Creek Gorge Preserve. Together,

this patchworkof fee ownership and permanewgbnservatioreasementpropertiesrepresens
decades otonservation actions taken tifile Conservancy sindae mid-1980sto protect

Bottom Creek and the gorge through which it flows. Bottom Creek supports a number of rare
fish speciesincluding the orangefin madtorfNoturus gilberti), bigeye jumprockMoxostoma
ariommum), riverweed dater (Etheostoma podostemone), and the Roanoke dartéPercina
roanoka). The creek has a very high species richness, supporting 10% of all fish species known
from Virginigincluding native brook trout.

As noted above, Bottom Creek is listed as an Exceptional State Water, or Tier IIl stream.

According the VDEGhe Exceptional State Waters Program identifies and protects high quality

waters for the benefit and enjoyment of future generations by prohibiting new or increased

point source discharges to the designated waterbody. The equivalent regulatory terms are
GhziaGFyRAY3 bl GA2Ykhed wiSARYWRDEIEOSIINKRZY FE2 N (I (-
Virginia. The designation of a waterbody asi&rceptional State Watéis a regulatory

amendment to the Antidegradation Policy section of Virginia's Water Quality Stdsda

The Conservancy sought the easement overRber Mountaintract to protect theheadwaters

of Bottom Creek. Theasement was designed to ensure that the property will be retained in its

natural, scenic, and forested condition; to protect any ra@npd, animals, or plant

communities on the property; and to prevent any use that will significantly impair or interfere

GAGK GKS LINPLISNI&Qa O2YyaSNUIFGA2yYy O fdzSa 2N Ay
The Conservation Easement expressly prohibits the construction or placemetiitplines on

or abovethe LIN2 LIS NJi & @ { SOUA2Y Hodm 2F (GKS SIasSySyia a
2NJ LI I OAy3a 2F FyexXtydSyyls dziAftAde LRESs (268
t N2 LISNIi & ¢ o { SOGA2Y H Pichingdtaibi®yadikingKfilling, ¢ G KSNBE & K
excavating, dredging, mining or drilling, removal of topsoil, sand, gravel, rock, minerals or other
materials, nor any building of roads or change in the topography or surface hydrology of the
Protected Property in anyiny' y S NX ¢ @ ¢CKAA fFy3dzZZ 3S LINBPKAOAGA
other than excavation related to the construction of three allowed single family homes and

activities related to the construction, use, and maintenance of logging roads related to timber
harvesting under an approved forest management plan. Furthermorecohservation

easement prohibits the removal, harvesting, destruction, or cutting of trees, shrubs, or plants

without a forest management plamny activity that would be detrimental to wer purity, such
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as the use of biocideand changing of topography through the placement of soil or other
material.

In conversations with MVP, we were informed that the rationale for this Variation was to avoid
the watershed of the Spring Hollow ReservorheConservancy of course understands the

need for avoidance of drinking water supplies, and supports this objective. At the same time,
we believe that it is possible to avoid both the reservoir andRber Mountaineasement
(Attachment 2.

Detailed Comments on DEIS

1 4.4.2.4 Special Areaghis section details multiple conservation areas including a
conservation easement held by the New Ri@enservancyNRCandthe VDCR easement
overthe(Nature)/ 2 y & SN y O& Q abut.orhits fefSrencéNdbey NIASS NI y O Q&
Poor Mountaineasement ThePoor Mountaineasementhould be included in this section.
1 4.8.2.4 Recreation and Special Interest Areas.
o The/ 2y aSNII yOe Qa S| aSX8vwrimental Orfgahizatips R  dzy RS NJ
Managed and Other Recreational and Special Use AreaCdimervancy believes
this to be inappropriate.Private property subject to a conservation easement
remains in private owership. In Virginia, propertiesubject toconservation
easementsre not operto public access unlesgherwisespecified inthe easement.
o ¢ KS (S EThe propdsead fodte af the MVP pipelimeuld cross one NRC
managed property for approximately 7,025 féet CKAA A& | GeLkr (KI
corrected.
o ¢KS GSEG TMpNdiait §aldy stéated thét & originally proposed to locate
the pipeline adjacent to an existing powerline, but attemmunications with TNC
the route was shifted south to lessen impacts on environmental ressRiEEke
Conservancy isnaware of any changes MVP has made to the alignment of the
pipeline across our property, and have no record of such communication
addition, the alignment data we received from MVP in October 28identical to
the current alignment filed in October 2016.
1 Table 3.5.3L Status of Minor Route Variations Reported by Stakeholders that Are As Yet
Unresolved This table, as ré&sed on October 20, 2016, includes the following text.

FERCID/ Parcel MP Summary of Issues Mountain Vall ¢

Accession Number Response / Current Status

Number

20150616 VARO 239.3, | Landowner requested a re | Mountain Valley is currently no

5100; 5149, VA | 242.5 | route to avoid property allowed to survey this property
RG 4118 which has a conservation | but once access is allowed it

easement and to minimize | will coordinate with the
impacts of sedimentation | property owner to béter
related to construction. ascertain reroute alternatives
or other measures. No change
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| | | | of tract status. |

o Ly GKS a{dzYYlI NE 27F L aadzS dafsob©tBosdobtheg KA f S
fee landowner, they are certainly those tofe Conservancy and should be
attributed as such.

o Ly GKS dGazdzydlAy =+ ffSeQa wSatieyasS «k / dz
Conservancy is not the fegmplelandowner and therefore does not have the
right to grant access to the property for survey by MVP.

o Wefinda2dzyi Ay =zFffSeQa NBalLkRyasS (42 6S Ayl
that the property is a conservation easement. On the ground surveys are not
necessary to determine the conservation purpose of this property, nor to
examine the impactsf the proposel project on the intact forests and
watershed of Bottom Creek and to engage seriously in an effort to avoid and
minimize them.

Specific Comments on Blake Preserve

As noted above, the proposed alternative filed on OctoberZ 6would avoid the Blake
Preserveand several easements held by the Virginia Outdoors Foundation. This is consistent
withthe/ 2 y a SNII y 08 Q& NI ljtlzprajéict atioid laliprese®/es And S y & dzNB
conservation easementand we appreciate this effort. We are concerned, however, that the
Mt. Tabor Variation creates impacts to very significant biological resources harbored in the Old
Mill Conservation Site (Attachment 3). Given the nature of cave and karst systems, isycts

as alteration of water flow, nutrient regime or sediment regime cannot be remediatee

they occur. Th€onservancy defers to the highly qualified expertise of the staff of the Virginia
Department of Conservation and Recreation, DivisibNatural Heritaggn its assessment of

the significance of these impacts and incorporates their stated concerns on the record here, by
reference.

Specific Comment on DEIS

1 4.4.2.4 Special Areaghis section details multiple conservation areas inclgi@n
conservation easement held by tiNRCandthe VDCR easementovtie/ 2 Y & SN y Oé Q&
BlakePreserve, but fails tatate explicily that the Conservancy is the fesmpleowner of
the Blake PreserveTheConservand@ lg@galinterest in this property should be clearly
stated.
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Conclusions and Recommendations

The DEIS for the proposed Mountain Valley Pipeline does not adequately consider the impact
the project would have othe/ 2 Yy & S NPdoyMo@n@igEasement. Given the significance

of Bottom Creek, the public benefit of the easement, and the incompatibility of the project with
the easement termsthe Conservancy requests that FERC direct the applicant to develop a
route variation that fully avoids this property

Thank you for the opportunity to provide commentsto FERCon thisimportant issue. If you
haveany questions about thesecomments, please contact Judy Dunsammb, Senior Conservation
Sdentist at jdunscomb@tnc.org or (434) 951-0573.

Shcerely,

William A. Kittrell
Acting Virginia Executive Director

Enclosures

Cc  NdsC Dbhnson, N. American Ehergy by DesignProject Director, The Nature Conservancy
Jason Bullock, Director, VA Dept. of Conservation and Recreation, Division of Natural
Heritage
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. Ha. . Birle, Esq.

é K 1 52 9 Fi—0 180 8 201 Tivonshire Street

Boston, Massachusetts 02110

L7405 SECLS 16607

CONSERVATION EASEMENT

T B
This CONSERVATION EASEMENT made this /_é% day of DzcEMR é,e, ?’L/

1996, '
RECITALS:

A. TJames L. Woltz and John E. Woltz, having an address in care of Woltz & Associates,
Inc., 23 Franklin Road, SW, Roanoke, Virginia 24011, (the "Grantors") are the owners
in fee simple of certain real property, (the "Protected Property") that has ecological,
scientific, educational and aesthetic value in its present state as a natural area that has
not been subject to development or exploitation. The Protected Property is located in
Roanoke County, Virginia and is more particularly described in Exhibit A attached
hereto and made a part hereof. THE NATURE CONSERVANCY (the "Grantee") is a
non-profit corporation incorporated under the laws of .the District of Columbia as a tax
exempt public charity under Section 501(c)(3) and 509(a)(l) of the Internal Revenue
Code, quelified under section 170(h) of the Internal Revenue Code 10 receive qualified
conservation contributions, and ha;ring its headquarters at 1815 North Lynn Street,
Arlington, Virginia 22209 and a local address at 1233-A Cedars Court, Charlottesville,
Virginia, 22903, and whose purposes include, inrer alia, preservation of natural areas
for scientific, charitable, educational and aesthetic purposes.

B. The Protected Property is a significant natural area that qualifies as a *...relatively
natural habitat of fish, wildlife, or plants, or similar ecosystem,” as that phrase is used
in P.L. 96-541, 26 USC 170(h){(4)(A)(i1), as amended, and in regulations promulgated
thereunder; specifically the Protected Property is habitat for native brook trout and other
cold water fishes.

Preservation of the Protected Property is pursuant to federal and state conservation
policy and will yield a significant public benefit, specifically the protection of water

quality of Bottom Creek, a native trout stream which is part of the Roanoke River

eatwoltz.eas
5120/96
Page 1
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watershed, and which flows through a protected natural area, Bottom Creek Gorge

Preserve, and which provides habitat for numerous rare fish species including the

orangefin madtom, the bigeye jumprock, and the riverweed darter.

C. The specific conservation values of the Property are documented in an Easement
Documentation Report, prepared by Grantee and signed and acknowledged by the
Grantors, that establishes the baseline condition of the Protected Property at the time of
this grant and includes reports, maps, photographs, and other documentation.

D. The Grantors and Grantee have the common purpose of conserving the above-described
conservation values of the Protected Property in perpetuity, and the Commonwealth of
Virginia has authorized the creation of Conservation Easements pursuant (o Code of
Virginia Chapter 10.1, Virginia Conservation Easement Act, Sections 10.1-1009 through
10.0-1016, and Grantor and Grantee wish to avail themselves of the provisions of that
law.

NOW, THEREFORE, the Grantors, for and in consideration of the facts recited above
and of the mutual covenants, terms, conditions and restrictions contained herein and as an
absolute and unconditional gift, hereby give, grant, bargain, sell and convey unto the Grantee
a Conservation Easement in perpetuity over the Protected Property of the nature and
character as follows: '

1. PURPOSE. The purpose of this Conservation Easement is to ensure that the
Protected Property will be retained forever predominantly in its natural, scenic, and
forested condition; to protect any rare plants, animals, or plant communities on the
Protected Property; and to prevent any use of the Protected Property that will
significantly impair or interfere with the conservation values or interests of the
Protected Property described above. The Grantor intends that this Conservation
Easement will restrict the use of the Protected Property to only such activities as are
consistent with the purpose of this Conservation Easement.

2. PROHIBITED USES AND PRACTICES. Any activity on or use of the Protected
Property inconsistent with the purpose of this Conservation Easement is prohibited.
Without limiting the generality of the foregoing, the following activities and uses are
expressly prohibited, except as provided in paragraph 3 below:

ca\woliz.cas
5720196
Page 2
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2.1 No Construction. There shall be no constructing or placing of any building,
tennis or other recreational court, landing strip, mobile home, swimming pool,
fence or sign (other than those required by the Grantee for appropriate
management), asphalt or concrete pavement, billboard or other advertising
display, antenna, utility pole, tower, conduit, line, sodium vapor light or any
other temporary or permanent structure or facility on or above the Protected
Property, except as provided in paragraph 3.3 below.

2.2 No Excavation. There shall be no ditching, draining, diking, filling,
excavating, dredging, mining or drilling, removal of topsoil, sand, gravel, rock,
minerals or other materials, nor any building of roads or change in the
topography or surface hydrology of the Protected Property in any manner,
except as provided in paragraph 3.3 below.

2.3 Ng Cuttine. There shall be no removal, harvesting, destruction or cutting of
trees, shrubs or plants, planting of trees, shrubs or plants, use of fertilizers,
plowing, introduction of non-native animais, grazing of domestic animals, or
disturbance or change in the natural habitat in any manner, except as provided
in paragraphs 3.5 and 3.6 below.

2.4 No Biocides. There shall be no use of pesticides or biocides, including but not
limited 10 insecticides, fungicides, rodenticides, and herbicides.

3]
n

No Dumping. There shail be no storage or dumping of ashes, trash, garbage,
or other unsightly or offensive material, hazardous substance, or toxic waste,
nor any placement of underground storage tanks in, on, or under the Protected
Property; there shall be no changing of the topography through the placing of
soil or other substance or material such as land fill or dredging spoils, nor shall
activities be conducted on the Protected Property or on adjacent property, if
owned by the Grantor, that could cause erosion or siltation on the Protected
Property.

2.6 No Pollution. There shall be no pollution, alteration, depletion or extraction of
surface water, natural water courses, lakes, ponds, marshes, subsurface water
or any other water bodies, except as provided in paragraph 3.3 below, nor
shall activities be conducted on the Protected Property or on adjacent property,
if owned by Grantor, that would be detrimental to water purity or that could
alter the natural water level or flow in or over the Protected Property.

ea\woliz.eas
5120096
Page 3
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2 7 No Vehicles. There shall be no horse back riding, and no operation of
mountain or other bicycles, snowmobiles, motorcycles, all-terrain or off-road
vehicles, or any other types of mechanized vehicles allowed to operate
anywhere but on the existing or proposed roads and/or trail system specified
herein. Further, none of the above vehicles shall be operated in such a way as
to cause rutting of the roads and trails on the Protected Property or in such a
way which increases the sedimentation into the creeks and streams of the
Protected Property.

2.8 No Exotics. No species of plant or animal which is not native to this part of
Virginia may be planted, stocked or otherwise introduced on the Protected
Property.

2.9 Densitv. Neither the Protected Property nor any portion of it shall be included
as part of the gross area of other property not subject to this Conservation
Easement for the purposes of determining density, lot coverage, or open space
requirements under otherwise applicable laws, regulations or ordinances
controlling land use and building density. No development rights that have
been encumbered or extinguished by this Conservation Easement shall be
transferred to any other lands pursuant to a transferrable development rights,
scheme cluster development arrangement or otherwise; provided, however, that
with prior written permission of the Grantee, this paragraph shall not preclude
such transfer of development rights resulting from the destruction or demolition
of any existing residential building on the Protected Property.

3. GRANTOR’S RESERVED RIGHTS. The Grantor hereby reserves the following
rights:

3.1 Existing Uses. The right to undertake or continue any activity or use of the
Protected Property not prohibited by this Conservation Easement. Prior to
making any change in use of the Protected Property, the Grantor shall notify
the Grantee in writing to allow the Grantee a reasonable opportunity to
determine whether such change would violate the terms of this Conservation
Easement.

3.2 Transfer. The right to sell, give, mortgage, lease, or otherwise convey the
Protected Property, provided such conveyance is subject to the terms of this
Conservation Easement and written notice is provided to the Grantee in
accordance with paragraph 18.6 below.

ea\woliz.eas
5120/96
Page 4
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3.3

3.4

3.6

01812

Structures. The right to construct and maintain on the Protected Property no
more than three single family residences and associated outbuildings, not to
exceed 4,000 square feet in size and three (3) stories in height from ground
elevation. Also the right to construct road access for the purpose of ingress and
egress to each of the residences, the right to run utilities to these residences,
and the right to drill one well per residence for drinking water. No
improvement may be made within 200 feet of Bottom Creek. Any septic drain
field must be located a minimum distance of 100 feet from any wetlands or
streams, or in accordance with existing government regulations, whichever is
the greater distance. The location of all improvements allowed under this
paragraph must be approved by the Grantee pursuant to paragraph 4.5 below,
such approval not to be unreasonable witliheld.

Subdivision. The right to subdivide the Protected Property, subject to any
local zoning ordinances, and provided that the subdivided properties are subject
to the terms and conditions of this conservation easement. In no event shall the
total number of residences on the Protected Property exceed three (3),
regardless of whether or not the Protected Property is subdivided.

Forest Management. The right to commercially harvest timber, together with
the right to construct, use and maintain logging roads, and to use motorized
vehicles, only as necessary for such operations, provided that such activities are
carried out in accordance with the practices and standards set forth in a forest
management plan which is mutuaily approved in writing by Grantor and
Grantee, and with prior written approval by Grantee under the terms of
paragraph 4.5, below. Said forest management plan may be amended from
time to time with mutual approval and as necessary, shall specifically indicate
actions which will be taken to protect any rare plant and animal populations and
rare plant communities on the Protected Property, if they are found in the
future. In no event shall the forest management activities impair the significant
conservation interests of the Protected Property.

Selective Cutting. The right to maintain views from established overlooks or
to maintain existing trails on the Protected Property, or those trails which are
proposed herein, including reasonable removal or cutting of plants, shrubs and
trees in a customary and historical manner. Said selective cutting may be
amended from time to time with mutual approval and as necessary, shall
specifically indicate actions which will be taken to protect any rare plant and
animal populations and rare plant communities on the Protected Property, if
they are found in the future. In no event shall the selective cutting activities
impair the significant conservation interests of the Protected Property.
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3.7

3.8

Hunting and Fishing. The right to hunt and fish on the Protected Property,
including the right to lease hunting and fishing rights, provided that all such
activity is conducted in accordance with state and federal regulations, as they
shall be amended from time to time. In the event that the property is leased for
hunting or fishing, such lease must have prior written approval by Grantee
under the terms of paragraph 4.5, below.

Restocking of native fish. The right to re-stock species of fish which are
native to the streams on the Protected Property, with prior written approval by
Grantee pursuant to paragraph 4.5 below,

3.9 Trails. The right to construct additional trails, made of permeable materials

and subject to ercsion and sedimentation controls, on the Protected Property,
with prior written approval by Grantee pursuant to paragraph 4.5, below.

GRANTEE’S RIGHTS. To accomplish the purpose of this Conservation
Easement, the following rights are conveyed to the Grantee by this Conservation
Easement:

4.1

4.2

4.3

Richt to Protect. The right to preserve and protect the conservation values of
the Protected Property.

Right of Entry. The right to enter the Protected Property at all reasonable
times and with prior notice and, if necessary, across other lands retained by the
Grantors, for the purposes of: (a) inspecting the Protected Property to deter-
mine if the Grantor is complying with the covenants and purposes of this
Conservation Easement; (b) enforcing the terms of this Conservation Easement;
(c) taking any and all actions with respect to the Protected Property as may be
necessary or appropriate, with or without order of court, to remedy or abate
violations hereof; (d) making scientific and educational observations and studies
and taking samples in such a manner as will not disturb the quiet enjoyment of
the Protected Property by the Grantors; and (e) monitoring and management as
described below.

Monitoring and Management. The right, but not the obligation, to monitor
the condition of the rare plant and animal populations, plant communities, and
natural habitats on the Protected Property, and to manage them, to the extent
deemed appropriate by the Grantee, to ensure their continued presence and
viability on the Protected Property. Such activities shall be in accordance with
management practices of the Grantee, which may include but not be limited to,
mowing, fencing, trapping, or prescribed burning.

The Nature Conservancy

Comments on DEFSr the Mountain Valley Project and Equitrans Expansion Project
Docket Nos. CP180-000 and CP143-000
Pagel2 of 32



sk 1529 Fh-_1814 —

ca\woltz.2as
5120/96
Page 7

4.4 Enforcement. The right to prevent any activity on or use of the Protected
Property that is inconsistent with the purpose of this Conservation Easement and
to require the restoration of such areas or features of the Protected Property that
may be damaged by any inconsistent activity or use, pursuant to paragraph 10.

4.5 Discretionary Consent. The Grantee’s consent for activities otherwise
prohibited under paragraph 2 above, or for any activities requiring Grantee’s
consent under paragraph 3 above, may be given under the following conditions
and circumstances. 1f, owing to unforeseen or changed circumstances, any of
the activities listed in paragraph 2 are deemed desirable by both the Grantors
and the Grantee, the Grantee may, in its sole discretion, give permission for
such activities, subject to the limitations herein. Such requests for permission,
and permission for activities requiring the Grantee's consent under paragraph 3,
shall be in writing and shall describe the proposed activity in sufficient detail to
allow the Grantee to judge the consistency of the proposed activity with the
purpose of this Conservation Easement. The Grantee may give its permission
only if it determines, in its sole discretion, that such activities (1) do not violate
the purpose of this Conservation Easement and (2) either enhance or do not
impair any significant conservation interests associated with the Protected
Property. Notwithstanding the foregoing, the Grantee and Grantors have no
right or power to agree 10 any aclivities that would result in the termination of
this Conservation Easement or to allow any residential, commercial or industrial
structures or any commercial or industrial activities not provided for above.

ACCESS. Nothing contained in this Conservation Easement shall give or grant (o
the public a right to enter upon or te use the Protected Property or any portion
thereof if no such right existed in the public immediately prior to the execution of
this Conservation Easement.

COSTS AND LIABILITIES. The Grantors retain all responsibilities and shall bear
all costs and liabilities of any kind related to the ownership, operation, upkeep and
maintenance of the Protected Property, including the maintenance of adequate
comprehensive general liability insurance coverage. The Grantors shall keep the
Grantee’s interest in the Protected Property free of any liens arising out of any work
performed for, materials furnished to or obligations incurred by the Grantors.

Each party agrees to release, hold harmless, defend and indemnify the other from
any and all liabilities including, but not limited to, tnjury, losses, damages,
judgments, costs, expenses and fees that the indemnified party may suffer or incur
as a result of or arising out of the activities of the other party on the Protected
Property.
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