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Michigan 



Michigan 
Section 404 Program 

Drain Code of 1956 

Drain Commissioners 
Elected at county level 

Drainage Districts 
Separate legal entities 

Special Assessments 
Pay for maintenance and 

improvement projects 

Intercounty Drainage Boards  
Manage larger drainage 

systems/watersheds 
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Drainage Districts 
Separate governmental entity 

Includes properties that contribute 
runoff into the drain 

Projects paid for by special assessments 
Petitioned projects 

Non-petitioned maintenance 

 

Michigan 



Assessments and Apportionments 

Based on benefits derived (%) 

Assessment levied is the percent 
apportioned, multiplied by the project cost 

Benefitting Entities 
Townships, Cities, and Villages (public health) 

MDOT (state highways) 

Counties and Road Commissions (county roads) 

Properties contributing to drain 

 

Michigan 



Property Assessment 
Factors 
Acreage 

Land Use 

Proximity to 
Drain/Improvements 

 
Potential Factors 
Best Management/Farming 

Practices 

Other Conservation Practices 

On-Site Detention  

 

 

 

Michigan 



Van Buren County Pilot Program 
Working within the Drain Code  

Incentivize better management practices, 
reduce sedimentation 

43 property owners participated 

Base allocation + Benefit allocation = 
Apportionment 

Benefit factors: land cover (use), hydric 
soil (need), and runoff reduction 
(management) 

 

 

 

Michigan 



Michigan 
Current Watershed Management Approaches 
Drain Code provides for some watershed management planning 

319 grants for planning to various watershed groups 

Challenges to Watershed Management 
Drain Code focus is on drainage and not water quality 

Most plans from 319 grants have not been implemented 

Various local units of government fail to coordinate planning 

Many “orphan” watercourses 

Little or no regulation of drain tile outlets 

Opportunities for Improvement 
Revisions to Drain Code to allow for more watershed management 

planning 

Create/Improve rewards for implementing conservation practices 



Ohio Drainage Law 
Drain improvements to create advantages for land and 
owners; environment; wildlife; and recreation 

Supplement/improve upon natural drainage 

Benefits 
Reduce flooding 

Public health, safety and welfare 

Increase value of land 

Store and regulate flow of water 

Soil and water conservation 



Ohio Drainage Law 
Board of County Commissioners 

Petitions/Management 
Necessity, Public Welfare, Benefit/Cost 

Public Notice, Review and Challenge 

Procedure  
Cost Assessment 

Engineering and Planning 

Financing (taxing authority) 

 



Ohio Drainage Law 
Recent Changes Affecting Ohio Drainage 

 
January 1, 2016:  all soil and water conservation 

programs under management of Ohio Dept. of 
Agriculture  

 

Storm water to Ohio EPA 
 



Ohio Drainage Law 
Soil and Water Conservation Districts 
88 Districts (one per county) 

Overseen by 5 member Board of Supervisors 

Technical Support: 

Storm water management 

Sediment and erosion control 

Mapping agricultural tiles 

Surface drainage 

Multiple storm sewer systems 



Ohio Drainage Law 
Relevance of Common Sense Initiative 



Indiana Drainage Law 
County Surveyor and County Drainage Board 
Surveyor Elected, Drainage Board appointed by County Executive 

 

Regulated Drains in County under Board’s jurisdiction 

 

Private and Mutual drains not responsibility of Board except as they join 
regulated drains 

 

Financed by levy on “benefitted” land 

 

Levy-financed drainage also possible through a Conservancy District 
 These also empowered to do other conservation projects 



County Surveyor 
The “technical” authority 

Prepares reports, plans, specs 

Classifies each regulated drain as in need of reconstruction, 
maintenance, or abandonment 

No environmental criteria for decision: does the drain “perform the 
function for which it was designed and constructed” 

Classification process can be started or challenged before Drainage 
Board by land owners  



Standards 
Surveyor to recommend “Best and cheapest method…so that it will 
adequately drain all affected land.” 

 

Board also reviews plans for drainage associated with subdivision or 
commercial or industrial development—presumptively maintaining 
amount, and location of water drainage 

 

“Benefit” from drainage not specific to current landowner’s 
preference or (necessarily to) use. 



Private Drainage Law 
Natural Drainage Rights 

 

Prescriptive Easements 

 

Trespass/Nuisance 

 

Liabilities for Property Damage 
 

 



Surface Waters 
Rain or snow, casual or vagrant in character, no 

definite course or permanent existence 

 

MI: Natural Flow Doctrine (Civil Law) 

 

IN: Common Enemy Doctrine 

 

OH: Reasonable-Use Doctrine 
 

 

 

Natural Drainage Rights 



Property right in another’s land 
that gives the bearer a legal right 
to continue to use the land in that 
manner 
Without permission 

Does not have to be exclusive 

Must be uninterrupted for: 
MI: 15 years 

 IN: 20 years 

OH 21 years 

 

 

Prescriptive Easements 



Two Distinct Possessory Interests: 
 

 

 

 

 

 

Trespass is an 
unauthorized intrusion 
of a physical, tangible 
object onto the land of 
another, interfering with 
exclusive possession 
 

Nuisance is an unlawful 
interference with 
another’s use and 
enjoyment of his or her 
property 
 
 

Statutes of Limitation: 
MI-  3 years 
OH- 4 years 
IN-  6 years 
 

 
 

 

 
 

Trespass and Nuisance 



Treble Damages 
MI: trees, stone, soils, turf, root, fruit, 

plant, hay, grain 

OH: vines, bushes, trees, crops 

IN: actual damages to property 

 

Avoid damages by: 
Identifying, in writing, amount and 

location of work 

Do not exceed boundaries of agreement 
without written permission 

 
 

Liabilities for Property Damage 



Filed 2015, Federal District Court, Iowa 

Des Moines Water Works provides water to the City. 

DMWW sues up river drainage districts for nitrate pollution of 
water supply source 
Clean Water Act (fed and state): drainage ditch, tiles are conveyance and illegally 

unpermitted 

Tort: nuisance, trespass 

Unconstitutional taking (associated with claim of immunity) 

Allege special nitrate removal facility: $4k-7K/day operated continuously Dec 2014-
March 2015 

Allege new nitrate removal facility  will cost $76M-183M by 2020. 

 
 

Des Moines Water Works Lawsuit 



Drainage District Response:  
Permit not required and not available 

Agricultural stormwater exemption 

DNR declines to issue permit 

  

Drainage Districts have sovereign immunity from tort lawsuits and “a 
builder of a highway does not control what travels over that highway” 

 

“Political question” for the legislature, not court  

 

DMWW has no constitutional right in river water 

 
 

Des Moines Water Works Lawsuit 



Status 
Question of sovereign immunity certified by federal court to Iowa 

Supreme Court. 

 

Federal Court explains that precedent favors immunity, but new 
circumstances suggest possibility of new interpretation  

 

State Court decision probable by late summer 

 

Then back to CWA claims in federal court 

 
 

Des Moines Water Works Lawsuit 



More complaints? 

Miccosukee: US Supreme Court notes Water Management District 
“conveyed” agricultural pollutants (phosphorus) into a navigable 
waterway without a permit is enough to violate the Clean Water 
Act. 

Different defendants? Regulatory agencies, EPA, (non-irrigating) 
farmers discharging directly into navigable waters. 

Without action to significantly reduce nutrient pollution, issue isn’t 
going away. 

 
 

Des Moines- The Future 



Ohio and TMDL 
TMDLs (Total Maximum Daily Load) 
Clean Water Act requires states to identify and restore impaired waters 

Monitor until waters no longer impaired 

OH reports (2014) shoreline waters of W. Lake Erie impaired 

  OH Supreme Court decides that TMDL’s cannot be unilaterally issued by 
Ohio EPA without administrative review.  Fairfield County sought to renew 
its NPDES permit, but had a substantially lower limit for phosphorous (0.11 
mg/l), and must undergo formal rule-making procedures under the Joint 
Committee on Agency Rule Review.  See Fairfield County v. Nally (2015) 
143 Ohio St. 3d 93, 2015-Ohio-991. 



Questions and Answers 


