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1. Introduction 

 
Of the many laws, rules, and regulations that impact water quality, drainage law might not immediately 

stand out as a major contributor. Obscure even to many attorneys, drainage law in the upper Midwest 
developed out of necessity as the area was settled, and in some cases even before statehood was granted. Far 
from staying in the past, drainage law has evolved as populations grew and priorities changed. Moving 
forward, drainage law has the potential to positively affect watershed management.  
 
This report provides an overview of: 
 

• State-level drainage laws for Michigan, Ohio, and Indiana—that is, how public entities authorized by 
the state’s drainage laws manage, maintain, and improve drainage systems. Each state’s drainage laws 
are similar in some respects, but distinct in others;  

• How each state’s laws deal with private drainage disputes, including natural drainage rights, 
prescriptive easements, trespass, nuisance, and the liabilities for property damage;  

• The Des Moines Water Works lawsuit and its possible impacts on drainage law and water quality; and 
• TMDL/Nutrient issues. 

 
2. State-Level Drainage Law 

 
Michigan Drainage Law 
 
The Drain Code of 1956 
 

Public Act 40 of 1956, known as the Drain Code of 1956, creates drainage districts, independent 
governmental entities that have the power to contract, sue and be sued, hold, manage, acquire, and sell 
property. MCL 280.5. Drainage districts are delineated based on water flow into a particular drain, and contain 
properties that are “benefited” by the drain. MCL 280.52. Projects for drains within the drainage district are 
paid for by special assessments, levied on landowners in the district that benefit from the project. MCL 
280.193.  

 
A County Drain Commissioner acts as the agent of the drainage district, and has authority over all drains 

within his or her county. MCL 280.23. The County Drain Commissioner often has roles beyond just county 
drains, including intercounty drains, delegated authority under the Inland Lake Level Act (MCL 324.30701 et 
seq.), membership on lake improvement boards (MCL 324.30901 et seq.), membership on County Department 
of Public Works boards, the County Enforcing Agency for soil erosion (MCL 324.9101 et seq.), and membership 
on the County Parks and Recreation Commission.  
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Property owners or municipalities may petition for the improvement, maintenance, or construction of a 
drain. MCL 280.191. Generally, five property owners or one municipality can petition a project. Id. After a 
petition is filed, the Drain Commissioner appoints a Board of Determination consisting of three property 
owners who are residents of the county but do not have an interest in the project. MCL 280.72. If the Board 
determines that the drain or the maintenance or improvement of the drain is necessary for the public health, 
convenience, or welfare, it issues an Order of Necessity. Id.  

 
Next, the County Drain Commissioner determines the scope of the project, the project is engineered, and 

the County Drain Commissioner issues a Final Order of Determination establishing the drain. MCL 280.151. 
Cost apportionments are based on benefits to the property. MCL 280.152. The calculation for benefits differs 
for Townships, Cities and Villages (based on public health), the Michigan Department of Transportation 
(benefit to state highways), Counties and Road Commissions (benefits to county roads), and property owners 
(“benefits derived,” not defined in the Drain Code but factors include acreage, zoning or property use, 
proximity to work performed, runoff, and flooding relief). MCL 280.151, MCL 280.152.   

 
After the project is bid out and costs are calculated, the County Drain Commissioner holds a day of review, 

where property owners can challenge the benefits of the drain and the apportionment of costs. If the County 
Drain Commissioner does not make changes to the apportionments, the project, as finalized, is engineered and 
constructed.  
 
404 Designation 
 

Michigan is one of two states that administers a permitting program regulating dredged or fill material into 
the waters of the United States, including into wetlands, pursuant to sections 404(g) and (h) of the Clean Water 
Act (CWA). Part 301 of the Natural Resources and Environmental Protection Act (NREPA), requires a permit 
for dredging and fill activities in inland lakes and streams. MCL 324.30102. Part 303 of NREPA requires a 
permit for dredging, filling, draining, or maintaining a use in a wetland. MCL 324.30304.  
 

Excepted from Part 301 is maintenance of an agricultural drain, performed by a landowner or pursuant to 
the Drain Code, where the maintenance includes only activities that maintain the location, depth, and bottom 
width of the drain. MCL 324.30103(d). An agricultural drain is defined as a human-made conveyance of water 
that does not have continuous flow, flows primarily as result of precipitation-induced runoff or groundwater 
drained through subsurface drainage systems, and serves agricultural production. MCL 324.30101(3). Part 301 
also exempts maintenance of certain other drains for the physical preservation of location, depth, and bottom 
width of the drain and appurtenant structures to restore the function and capacity of the drain. MCL 
324.30101(g).  
 

The maintenance of a drain is also exempted under Part 303, if the drain was legally established and 
constructed pursuant to the Drain Code, if the maintenance is for the physical preservation of the location, 
depth, and bottom width of the drain and appurtenant structures to restore the function and capacity of the 
drain. MCL 324.303(2)(g)(i). This includes the placement of spoils removed from the drain in locations along 
the drain where spoils have previously been placed. Id.  
 
Challenges and Opportunities for Watershed Management 
 

The Drain Code provides for some watershed management planning, but primarily focuses on drainage, not 
water quality or planning. Chapter 22 of the Drain Code covers water management districts, which are areas 
comprising of three or more contiguous counties within a single drainage basin in which a project is petitioned 
for or undertaken for drainage and the control of water. MCL 280.551. This chapter of the Drain Code provides 
an existing framework for regional watershed management, and could be amended to better incorporate 
watershed management planning to improve water quality. 
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Short of amendments to the Drain Code, Drain Commissioners can work within the current Drain Code to 
promote better watershed management. For example, a 2014 pilot project between the Van Buren 
Conservation District (VBCD), the Van Buren County Drain Commissioner, and the Nature Conservancy 
developed and implemented a method for calculating drain assessments that incentivize better land 
management and reduce sedimentation into drains, and ultimately into waterways.  
 

Because the Drain Code allows a Drain Commissioner some flexibility in how “benefits” are derived, the 
pilot program was able to incorporate factors that reflect best management practices. The program determined 
assessments by combining a base allocation of benefits that each property derives equally – mailings, 
publications, staff time, etc. – with a benefit allocation that considered how the land was used (land cover), how 
much it needed drainage (hydric soils) and how it is managed (conservation practices). These benefit factors 
were used to calculate sediment loading on a particular parcel, and contributed to the calculation of the overall 
assessment. 43 landowners filed BMP Certification Agreements with the Drain Commissioner, and were used 
to calculate drain apportionments. The average assessment for parcels with certified BMPs decreased by 21%, 
resulting in a reduction of 192.4 tons per year of sediment loading into waterways.   
 

 The Michigan Department of Environmental Quality (MDEQ) administers Federal Section 319 grants to 
fund eligible agencies to create watershed management plans, including county or local units of government, 
state agencies, and non-profit organizations. However, most plans under Section 319 have not been 
implemented.   
 

Many local units of government fail to coordinate planning, missing out on cost savings and opportunities 
to improve watershed quality. An example of this problem is the many “orphan” watercourses in Michigan that 
are not maintained by any unit of government because of lack of knowledge or resources.  
 

Last, there is little or no regulation of drain tile outlets. It is unclear whether it would be politically possible 
to regulate tile drain outlets for water quality improvements.  
 
Ohio Drainage Law 
R.C. 6131, 6133, 6135, 6137 

The Ohio Drainage Act provides for a variety of drain improvements to provide advantages to land and 
owners, including the drainage, conservation, control and management of water, and environmental, wildlife, 
and recreational improvements.  It provides for the accelerated runoff from artificial drainage whenever the 
stream, watercourse, channel, or ditch under improvement is called upon to discharge functions for which it 
was not designed by nature.  Intended benefits include elimination or reduction of damage from flooding; 
removal of water conditions that jeopardize public health, safety, or welfare; increased value of land resulting 
from the improvement; use of water for irrigation, storage, regulation of stream flow, soil conservation, water 
supply, or any other incidental purpose.    

 
The board of county commissioners reviews ditch improvement petitions, considering 1)necessity for 

disposal, control, irrigation, storage of water to regulate stream flow water conservation; 2)public welfare; and 
3)the benefit exceeding the cost of the proposed improvement.   Petitions are subject to public notice and 
review, and there are provisions for challenges to proposed petitions.  Statutory procedures also address cost 
assessment, engineering and financing of drain improvements.    

 
Ohio’s Soil and Water Conservation Commission was first established in 1941 (H.B. 646, 94th General 

Assembly).  See R.C. 940.02.  Effective January 1, 2016, the Ohio General Assembly passed Am. Sub. H.B. 64 
which moved all programs related to soil and water conservation to the Ohio Department of Agriculture. 
All programs related to storm water have been moved to Ohio EPA.  All programs related to silviculture have 
been moved to the Ohio Department of Natural Resources, Division of Forestry. 
 

Now governed by R.C. 1515, there are 88 soil and water conservation districts, one for each county.  
Districts are overseen by a five-member Board of Supervisors.  The purpose of conservation districts is to 
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provide technical support for storm water management, sediment and erosion control, mapping of agricultural 
tile outfalls, multiple Separate Storm Sewer Systems (MS4s), and surface drainage. 

 
Governor John Kasich’s Common Sense Initiative was established by Executive Order 2011-01K, Ohio 

Revised Code section 107.61, et seq.  It’s three goals are:  
 
Measure and balance any regulations that are designed to protect Ohioans without harming competitive 
business opportunities in Ohio.   
 
Eliminate excessive and duplicative rules and regulations which stand in the way of job creation.  
 
Evaluate the economic impact of state agency regulations upon a business, with the authority to invalidate, 
amend, or rescind rules that are unnecessary, ineffective, contradictory, inefficient, needlessly burdensome, 
have negative consequences, or that don’t otherwise meet the “common sense” test. 

 
 
Indiana Drainage Law 
  

There are two main statutory provisions in Indiana law that provide for drainage. Ind. Code §36-9-27-1 et. 
seq. establishes procedures and funding mechanisms for drainage in all Indiana counties.  Ind. Code §14-33-1 
et. seq. provides for the voluntary establishment of Conservancy Districts, which are empowered to improve 
drainage, but also to carry out many other purposes, including a number of conservation-oriented functions.  

 
Conservancy Districts can be established by the petition of landowners in the area in which they will 

operate; statutory drainage projects can similarly originate with land owner petitions. While many 
Conservancy Districts have been established in Indiana, most drainage is governed by County Drainage Boards. 
In each County, the County Surveyor is a non-voting member of the drainage board, as well as its technical staff. 
In most counties, the Board of County Commissioners can serve as the Drainage Board, or can appoint 
landowners to serve. 

 
Private and mutual drains are not directly within the control of drainage boards, but many such drains 

empty into regulated drains.   
 
The County surveyor is statutorily charged with classifying all regulated drains as in need of 

reconstruction, in need of periodic maintenance, or as candidates for abandonment. The surveyor’s report, 
along with recommendations for an order of priority for needed work, is to be provided to the drainage board 
in whole or in part as completed. The board can accept or modify the recommendations, and affected 
landowners can request reclassification.  

 
It is noteworthy that in developing plans for reconstruction of drains, the surveyor is required to “set forth 

the best and cheapest” method for insuring that the system will “adequately drain affected land.” There are no 
conservation or environmental criteria in the drainage code—except that when a private or mutual drain 
wants to connect with a regulated drain, the connecting drain is subject to the approval of the department of 
environmental management if “the connection would result in the discharge into the regulated drain of liquid 
wastes that would cause or contribute to pollution of the receiving waters.  “Pollution” likely excludes run off 
from a storm event and irrigation return flow of fertilizer if the fertilizer is applied consistent with the rules 
established by the state chemist. 

 
Work on regulated drains is primarily funded by a tax on benefitted land. Case law makes it clear that 

“benefit” is not a subjective concept. Essentially, if drainage would benefit some reasonable use of the land 
whether or not that use is currently being pursued by the land owner, the land is benefitted land. 
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If a number of landowners in a watershed are interested in improved conservation performance from 
drainage systems, it is worth considering organizing a Conservancy District. As mentioned above, the statutory 
purposes of Conservancy Districts include improved drainage, but also include a number of explicitly 
conservation-oriented objectives. The petition of from 5-30% of landowners in the described geographic 
district is required: 5% in districts with 25,000 freeholds, 30% in districts with 1000 or fewer freeholds. A 
Conservancy District can take over maintenance of a regulated drain within its district if its plans are approved 
by the Drainage Board or the Department of Natural Resources. 

 
 

3. Private Drainage Law 
 
Private drainage disputes can arise quickly, and turn once-friendly neighbors into plaintiffs and defendants. 

Understanding private drainage rights and obligations helps landowners avoid costly litigation and property 
damage. 
 
Natural Drainage Rights 
 
 Natural Drainage refers to surface waters, defined by Michigan courts as “. . . waters on the surface of the 
ground, usually created by rain or snow, which are casual or vagrant in character.” Fenmode v. Aetna Cas. & 
Surety Co. of Hartford, Conn., 303 Mich. 188, 192, 6 N.W.2d 479, 481 (1942). Accordingly, these rights do not 
apply when water has been channelized or ditched. Traditionally, American courts have applied two distinct 
doctrines to determine rights and responsibilities of neighboring landowners: the Common-Enemy Doctrine 
and the Civil Law Doctrine (also referred to as the Natural Flow Doctrine). A third option, the reasonable-use 
doctrine, has evolved more recently and provides a more flexible approach to resolving disputes. See 
McGlashan v. Spade Rockledge Terrace Condo Dev. Corp, 62 Ohio St.2d 55, 402 N.E.2d 1196 (1980); Argyelan v. 
Haviland, 435 N.E.2d 973, 975 (1982). Michigan has adopted the Natural Flow Doctrine, Indiana has adopted 
the Common-Enemy Doctrine, and Ohio follows the Reasonable-Use Doctrine.  
 
Michigan (Natural Flow Doctrine)  
 
 The Natural Flow doctrine creates an upper (dominant) and lower (servient) estate, where the natural flow 
of surface water creates a “natural servitude” that encumbers the lower, servient estate. Wiggins v. Burton, 291 
Mich. App. 532, 563, 805 N.W.2d 517, 563 (2011). “The owner of the lower, servient estate must bear this 
natural servitude, and is bound by law to accept the natural flow from the upper, dominant estate.” Id. The 
owner of the lower estate cannot raise an artificial obstruction, such as a wall or a berm, to stop the flow of 
water onto his or her property. Boyd v. Conklin, 54 Mich. 583, 20 N.W. 595, 598 (1884).  
 

While the lower estate must accept natural flow from the upper estate, “. . . the owner of the upper estate 
has no right to increase the amount of water that would otherwise naturally flow onto the lower estate.” 
Wiggins v. Burton, 291 Mich. App. 532, 563, 805 N.W.2d 517, 563 (2011). This includes concentrating surface 
water into channels or ditches, or casting it onto the lower estate at a higher velocity. Id. at 564, 537, quoting 
Peacock v. Stinchcomb, 189 Mich. 301, 307, 155 N.W. 349 (1915). If the flow is materially increased beyond 
historical levels, the dominant owner has committed a trespass. Id.  at 567, 539.  

 
Indiana (Common-Enemy Doctrine) 
 
 Indiana follows the Common-Enemy Doctrine, which states that “. . . surface water which does not flow in 
defined channels is a common enemy and that each landowner may deal with it in such manner as best suits 
his [or her] convenience.” Argyelan v. Haviland, Ind. 435 N.E.2d 973, 975 (1982). This includes walling the 
water out of a property or walling it in. Id. Under this doctrine, it is not unlawful to accelerate or increase 
surface water flow by changing the grade of the land or eliminating ground absorption. Id. at 976. It is also not 
unlawful to construct buildings or other structures that might increase natural flow. Id. The only prohibition is 
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that one may not collect or concentrate surface water, and cast it all at once onto a neighboring landowner’s 
property. Id., quoting Cloverfield Farms, Inc. v. Surratt, 169 Ind. App. 554, 555, 349 N.E.2d 731, 732 (1976).  
 
Ohio (Reasonable-Use Doctrine) 
 
 Ohio follows the Reasonable-Use Doctrine, where a possessor of land may make reasonable use of his or 
her land, even though surface water might be altered and cause damage to a neighboring owner. Franklin 
County Dist. Bd. Of Health v. Paxson, 152 Ohio App.3d 193, 203, 787 N.E.2d 59, 67 (2003). Unless the 
defendant’s conduct is unlawful or subject to strict liability, whether a use is reasonable is governed by 
principles of common-law negligence. Id. This approach provides more flexibility for parties than the Common-
Enemy Doctrine or the Civil Law (Natural Flow) Doctrine. McGlashan v. Spade Rockledge Terrace Condo Dev. 
Corp, 62 Ohio St.2d 55, 60, 402 N.E.2d 1196, 1200 (1980). 
 
Prescriptive Easements 
 
 Prescriptive easements create a property right in another’s land that gives the bearer a legal right to 
continue to use the land in that manner. An example would be if a property owner drained water from her field 
onto a neighbor’s property, without the neighbor’s permission and in an open manner, for the statutory period, 
then the property owner would gain a legal right to continue to drain water on the neighbor’s land, even if the 
neighbor objected or brought suit. When claiming a prescriptive easement, the use must be limited to the 
specific use that has taken place over the statutory period. 
 
 Prescriptive easements are established in Michigan and Ohio by open, notorious, adverse, and continuous 
use for the statutory period. Killips v. Mannisto, 244 Mich. App. 256, 258-259, 624 N.W.2d 224, 226 (2001); J.F. 
Goia, Inc. v. Cardinal American Corp., 23 Ohio App.3d 33, 36-37, 491 N.E.2d 325, 330 (1985). What do these 
terms mean? 
 

• Open and Notorious: The use must be observable by the property owner. This puts the property owner 
on notice that the use is occurring, and his or her property rights are being invaded. 

• Adverse: The use must not be permitted by the property owner. If permission is given, there is no 
prescriptive easement. The landowner claiming a prescriptive easement does not have to completely 
exclude the neighboring property owner, he or she just has to use it without permission. 

• Continuous for the Statutory Period: The use must be continuous for the statutory period. In 
Michigan, this is 15 years. MCL 600.5801. In Ohio, the period is 21 years. R.C. § 2305.04. In Indiana, the 
period is 20 years. IC 32-23-1-1. Each state allows property owners to “tack” the use from a previous 
owner on the same parcel together to satisfy the statutory period. See Killips at 259, 226; J.F. Goia, Inc. 
at 37, 330. 

 
Indiana’s Supreme Court reformulated these traditional elements in Wilfong v. Cessna Corp., 838 N.E.2d 403 

(2005). To gain a prescriptive easement, a landowner must show by clear and convincing evidence: 
 

• Control: The claimant must exercise a degree of use and control over the parcel that is normal and 
customary considering the characteristics of the land.  

• Intent: The claimant must demonstrate intent to claim full ownership of the tract superior to the rights 
of all others, particularly the legal owner 

• Notice: The claimant's actions with respect to the land must be sufficient to give actual or constructive 
notice to the legal owner of the claimant's intent and exclusive control 

• Duration: The claimant must satisfy each of these elements continuously for the statutory period of 20 
years. IC 32-23-1-1. A property owner may “tack” the use from a previous owner on the same parcel 
together to satisfy the statutory period. Downing v. Owens, 809 N.E.2d 444,450 

  
Wilfong v. Cessna Corp., 838 N.E.2d 403, fn. 1 (2005).  
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Trespass and Nuisance 
 

Trespass and nuisance are often mentioned together when private property rights are affected by a 
neighboring landowner. Courts admit that the two concepts are often overlapping, and difficult to distinguish. 
See Terlecki v. Stewart, 278 Mich. App. 644, 653, 754 N.W.2d 899, 907 (2008). While similar in some respects, 
each affects a distinct property interest in land. Id.  
 
Trespass 
 

All three states define a trespass in a similar manner. In Michigan, a trespass is “an unauthorized direct or 
indirect intrusion of a physical, tangible, object onto land over which plaintiff has a right of exclusive 
possession.” Id. The intrusion must also be intentional. Id. The statute of limitations for trespass in Michigan is 
three years. MCL 600.5805.  
 

Ohio Courts define a trespass as “. . . an interference or invasion of a possessory interest in property.” 
Abraham v. BP Exploration & Oil, Inc., 149 Ohio App.3d 471, 475, 778 N.E.2d 48, 52 (2002). Entry onto the land, 
either by a person or a tangible object, must be intentional. Id. The statute of limitations in Ohio is four years. 
R.C. § 2305.09. 
 
  Indiana courts require proof that a landowner was “in possession of the land and that the defendant 
entered thereon without right.” Garner v. Kovalak, 817 N.E.2d 311, 313 (2004). The entry must be voluntary. Id. 
Entry of a tangible object also constitutes a trespass. Conner v. Woodfill, 25 N.E. 876, 876 (1890).  The statute of 
limitations in Indiana is six years. IC 34-11-2-7.  
 

Because trespass involves an entry onto land without permission of the property owner, a good way for a 
neighboring landowner to protect themselves is to identify, in writing, the amount and location of any work to 
be done. Neighboring landowners can also protect themselves by not exceeding the boundaries of an 
agreement without written permission from the property owner.  
 
Nuisance 
 

Unlike a trespass, a nuisance doesn’t involve entrance onto the land. Michigan courts hold that a possessor 
of land “must prove significant harm resulting from the defendant’s unreasonable interference with the use or 
enjoyment of the property” in order to recover for nuisance. Wiggins v. Burton, 291 Mich. App. 532, 556, 805 
N.W.2d 517, 533 (2011), quoting Adams v. Cleveland-Cliffs Iron Co, 237 Mich. App. 51, 58-59, 602 N.W.2d 215, 
222 (1999). Some uses, known as nuisances per se, are nuisances in all circumstances, without regard to how 
they are conducted or maintained. Li v. Feldt, 439 Mich. 457,476-477, 487 N.W.2d 127, 135. (1992). The statute 
of limitations for a nuisance claim is three years. MCL 600.5805.  
 

Ohio courts hold that a nuisance is a wrongdoing which permitted which “. . . interferes with or annoys 
another in the enjoyment of [a landowner’s] legal rights.” Ogle v. Kelly, 90 Ohio App.3d 392, 398, 629 N.E.2d 
495, 499 (1993). A nuisance can either be an absolute nuisance (nuisance per se), which imposes strict liability, 
or a qualified nuisance, which requires proof of negligence. Id. The statute of limitations for a nuisance claim is 
four years. R.C. § 2305.09. 
 

Indiana has codified nuisance as whatever is: (1) injurious to health; (2) indecent; (3) offensive to the 
senses, or (4) an obstruction to the free use of property; so as essentially to interfere with the comfortable 
enjoyment of life or property. IC 32-30-6-6. “Courts state that a private nuisance arises when “. . .one party has 
used his property to the detriment of the use and enjoyment of another’s property.”  Scheckel v. NLI, INC., 953 
N.E.2d 133, 138 (2011). Indiana also separates nuisances per se, which arise where the use itself is unlawful, 
and nuisances per accidens, where the use only becomes a nuisance when it produces such a condition “. . . that 
in the judgment of reasonable persons is ‘naturally productive of actual physical discomfort to persons of 
ordinary sensibility, tastes, and habits.” The statute of limitations in Indiana is six years. IC 34-11-2-7. 
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Liabilities for Property Damage 
 

Property damage to a neighbor’s land as a result of a trespass can turn out to be much more costly than the 
actual damages. Each state allows a property owner to collect treble (triple) damages for certain damage to a 
property owner’s land. In Michigan, any person who:  
 

• Cuts down or carries off any wood, trees, or timber or injures trees on another’s land; or 
• Digs up or carries away any stone, ore, gravel, clay, sand, turf, or mould or any root, fruit or plant from 

another’s lands; or 
• Cuts down or carries away any grass, hay, or any kind of grain from another’s land 

 
may be liable for treble damages. MCL 600.2919. Ohio follows a similar rule, where a person may not recklessly 
cut down, destroy, girdle, or otherwise injure a vine, bush, shrub, sapling, tree, or crop growing on the land of 
another. If a person does, he or she is liable for treble damages. R.C. § 901.51. Indiana imposes up to treble 
damages for the actual damages to land in the case of a criminal trespass. IC. 34-24-3-1.  

  
 

4. Des Moines Water Works Litigation 
 

In March of 2015, the trust that supplies drinking water to the people of Des Moines, Iowa reached the limit 
of their tolerance for the cost of removing nitrate from the water they treat and distribute. They sued several 
upstream drainage districts for their role in conveying nutrient- polluted water into the rivers that supply Des 
Moines. According to the complaint filed, the cost of dealing with the excess nitrates often exceeds $4,000-
$7,000 per day, and will require additional capital investment of $76-$183 million by 2020. 

 
As is common in such lawsuits, several causes of action were pleaded: violations of federal and state clean 

water legislation, nuisance, trespass, and (more novel) an unconstitutional taking of property without just 
compensation. 

 
The suit has attracted attention because it makes a plausible claim that the pipes and channel through 

which the drainage districts move nutrient polluted water are not exempt from the requirement imposed on all 
end of pipe polluters: a pollution permit. 

 
The drainage districts have answered by claiming that the water is exempt from permitting as storm water 

run-off and irrigation return. They argue that Congress meant for agricultural pollution in general to be dealt 
with through state plans and education and incentive programs. They allege that the agency that permits water 
pollution has declined to design permits for agricultural drainage. They claim sovereign immunity from the 
trespass and nuisance claims, and they allege that Des Moines Water Works has no constitutional property 
right in the waters of the affected rivers. 

 
Noting that the balance of available Iowa precedent suggests that the immunity claim is meritorious, the 

federal district court in which the action was filed has nonetheless sent that question to the Iowa Supreme 
Court for a definitive answer. The federal judge explained that the Iowa courts are better placed to decide 
whether the underlying reason for extending immunity that controlled past cases might not extend to this case. 

 
A decision from the Iowa Supreme Court may be announced in late summer or fall. In any case, the Federal 

Clean Water Act claim will survive whatever decision the Iowa state court makes. 
 
Other potential plaintiffs and defendants in such suits around the country are paying attention to this 

action, of course. Potential plaintiffs will consider other potential defendants, such as the EPA, the state 
pollution permitting agency, and groups of farmers. There are a couple of federal district court precedents in 
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which a very inclusive definition of irrigation return flow makes it less likely that such a suit will succeed if the 
drained land is irrigated. But the persistence of the Gulf’s dead zone, and events large and small epitomized by 
the days-long loss of the domestic water supply of the city of Toledo in 2014 suggest that there will be other 
actions testing the limits of the Clean Water Act, as well as common law nuisance and trespass doctrines. 

  
 

5. TMDL/ Nutrient Issues 
 

Section 303(d) of the Federal Clean Water Act requires states to identify and restore polluted rivers, 
streams, and lakes, and other public “waters of the State,” by preparing a written quantitative assessment of the 
water quality.  This report is known as the Integrated Water Quality Monitoring and Assessment Report (the 
Integrated Report).  Ohio’s First section 305(b) report was issued in 1988. 
 

If a body of water is identified and listed as “impaired,” then the state must perform regular monitoring of 
the waterbody until it meets water quality standards.  Concentration of criteria pollutants multiplied by the flow of 
the body of water = Load. 
 

TMDLs are assigned and monitored according to watersheds (area of land that drains into a lake or 
stream).  Ohio’s most recent Integrated Report for calendar year 2014, dated October, 2015, recommended that the 
shoreline of the Western Basin of Lake Erie be designated as “impaired due to excess microcystin.”  The 
microcystin resulted from an intense algal bloom driven by heavy spring rain fall and runoff.  It contaminated the 
drinking water in the Toledo area which required the residents be provided bottled water for three days. 
 

U.S. EPA approved the Report, including this recommendation, August 7, 2015.  On March 24, 2015, the 
Ohio Supreme Court issued a decision holding that TMDL’s cannot be unilaterally issued by Ohio EPA without 
administrative review.  Fairfield County sought to renew its NPDES permit, but had a substantially lower limit for 
phosphorous (0.11 mg/l), and must undergo formal rule-making procedures under the Joint Committee on Agency 
Rule Review.  See Fairfield County v. Nally (2015) 143 Ohio St. 3d 93, 2015-Ohio-991. 

 
  

 
 


